The growing political salience of IC rulings has generated increased scrutiny of the legitimacy of ICs. As international judges adjudicate a widening array of controversies, they must inevitably clarify the meaning of ambiguous international rules and apply them to unforeseen contexts. They may also go further, using teleological methods of interpretation to broaden the reach of international law, expanding the types of actors who can file complaints, and awarding creative remedies that make legal rights more meaningful. The cumulative result of these trends is an expansion of IC authority and influence and a concomitant diminution of national autonomy.
This Article explores the relationship between the legitimacy of ICs and expansive judicial lawmaking. 7 Most of the existing literature focuses on legitimacy or on lawmaking, but does not directly consider the relationship between them. One group of studies argues that ICs operate within a strategic space -a zone of law that is bounded and mediated by politics. 8 Another reveals that ICs that enjoy diffuse support have more room to issue controversial rulings that are unpopular with governments and to withstand the political opposition and resistance that such rulings often generate. 9 Yet we have little empirical evidence to assess how an IC's legitimacy affects its penchant for lawmaking, and vice versa.
In this Article, we question the oft-voiced conventional wisdom that expansive judicial lawmaking undermines judicial legitimacy. We do so by comparing the evolution of three ICs situated, respectively, in Europe (the Court of Justice of the European Union (CJEU)), Latin America (Tribunal of Justice of the Andean Community (ATJ or the Tribunal)), and Africa (the Economic Community of West African States Community Court of Justice (ECCJ or the ECOWAS Court)). These ICs, which are all part of regional integration initiatives, have similar jurisdictional grants, access rules, and links to domestic courts. Each court reviews complaints from private litigants, governments, and supranational bodies, and each can receive preliminary references from national judges. The three ICs were also created for similar reasons: to provide a judicial venue for interpreting international rules and settling disputes relating to regional integration. Yet each court has behaved in a strikingly different way when faced with opportunities to engage in expansive judicial lawmaking. Judges on the CJEU are well known for boldly applying teleological methods of interpretation to expand the scope of E.U. law and their own power as the final arbiters of that law's meaning. In Latin America, although Andean governments copied the CJEU's design features, ATJ judges have eschewed opportunities to broadly construe their authority and to adopt purposive interpretations to advance regional integration. In West Africa, judges on the ECCJ followed yet a different path. When asked to hear a suit from a private litigant, the judges expressly declined to follow the CJEU's activist approach and dismissed the case. Outside of the courtroom, however, ECCJ judges launched a successful advocacy campaign to convince ECOWAS member states to expand its jurisdiction and access rules.
These divergent strategies and their outcomes are at odds with the conventional wisdom described above. The most expansive IC -the CJEU -faces occasional legitimacy challenges, but its famously expansive doctrines, such as the direct effect and supremacy of European law and implied powers for E.U. institutions, have been fully assimilated as part of the court's legitimate authority. In contrast, the ATJ's careful attention to its jurisdictional mandate has avoided serious challenges from Andean governments, but it has also relegated the Tribunal to a mostly politically marginal role. And the fact that the ECCJ obtained formal approval from states for expanding its jurisdiction has not shielded the court from government opposition to its rulings.
This pattern suggests that there is no inherent relationship between expansive judicial lawmaking and challenges to IC legitimacy. The evidence is also consistent with an alternative hypothesis -that ICs trigger legitimacy challenges due to the domestic political impact of their decisions, regardless of whether those decisions are expansionist. Our modest goal in this Article, however, is not to develop an affirmative theory of international judicial legitimacy. Rather, we seek to problematize the putative link between lawmaking and legitimacy implied by public critiques of ICs and sometimes by scholars, and to offer this alternative hypothesis as a conjecture for future research.
The remainder of this Article proceeds as follows. Part I provides an overview of the relationship between IC legitimacy and judicial lawmaking, drawing on a range of recent studies and examples. Part II, which builds on our previous publications and works in progress, describes the lawmaking strategies of three community courts: the CJEU, the ATJ, and the ECCJ. Part III concludes by positing that it is the domestic impact of a court's decisions, rather than the extent of judicial lawmaking, that shapes political responses to ICs.
I. the relatIonshIp Between legItImacy and lawmakIng By InternatIonal courts
The growing number of complaints filed with ICs around the world presents numerous opportunities for international judges to extend the reach of international law and their own review powers. Critics of ICs suggest that judges will inevitably seek to expand their power and reach, and that these expansions will inevitably compromise the courts' legitimacy. We first explain our contrary view that expansive judicial lawmaking is not inherently linked to legitimacy. We then identify two types of lawmaking that are the most likely to raise legitimacy concerns.
A. Decoupling Legitimacy from Judicial Lawmaking
We adopt Nienke Grossman's basic definition of "legitimate" ICs as those "whose authority is perceived as justified." 10 We also agree with James Gibson and Gregory Caldeira that legitimacy "provides courts authority; it allows them the latitude necessary to make decisions contrary to the perceived immediate interests of their constituents. Since courts typically have neither the power of the 'purse nor the sword,' this moral authority is essential to judicial effectiveness."
11 Factors that influence an IC's legitimacy include "the fair and unbiased nature of the adjudicative body, commitment to the underlying normative regime that the body is interpreting and applying, and the body's transparency and relationship with other democratic values."
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These analyses of IC legitimacy do not directly address judicial lawmaking. Their silence implicitly reflects the widespread recognition that some degree of lawmaking -including activities such as "developing, adapting, modifying, filling gaps, interpreting, or even branching out in a new direction" 13 -is an inevitable part of judging and thus a legitimate judicial function. Many treaties are the international equivalent of incomplete contracts, and judges often cannot avoid clarifying ambiguities or filling gaps in their texts.
14 As the German Federal Constitutional Court recently asserted, judicial lawmaking is an inherent function of ICs that is "particularly warranted when it 'concretizes programs' (in the sense that it implements the normative project of a treaty), when it fills in legal gaps and when it solves contradictions."
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Yet there is also a broadly shared expectation that ICs that extend their jurisdiction or review powers beyond the boundaries imposed by states are likely to generate political frictions or backlashes. 16 Some critics of ICs go further, arguing that such expansions necessarily undermine a court's legitimacy by usurping the power of lawmaking bodies or transgressing the outer limits of delegated authority.
17 Even national judges who accept the need for modest A recent special issue of the German Law Journal explores these issues in greater depth. The contributions to this symposium link judicial lawmaking to various critiques that have been leveled against ICs, such as their contribution to democratic deficits or the fragmentation of international law. The studies suggest a transitive relationship whereby the association of expansive lawmaking with one or more of these critiques implies, syllogistically, that lawmaking itself undermines IC legitimacy. 19 We argue, to the contrary, that expansive judicial lawmaking is neither a necessary nor a sufficient condition for triggering challenges to IC legitimacy by powerful domestic actors. A court can engender such challenges simply by exercising the review functions that states have expressly and unambiguously delegated to it. Conversely, a court may, under the right conditions, boldly expand its power and receive a supportive or even laudatory response from governments.
Examples of the first situation -challenges to an IC that acts scrupulously within its mandate -are sadly common for human rights tribunals. States voluntarily accept international review mechanisms when they ratify human rights treaties or accept optional complaints procedures; indeed, the whole point of tasking human rights tribunals with oversight powers is to hold governments accountable to their international pledges to respect individual liberties. 20 Yet when the tribunals exercise these expressly delegated review powers, governments sometimes respond by contesting their legitimacy. For example, as we later explain in greater detail, ECOWAS member states expressly authorized the ECCJ to review complaints from private litigants alleging violations of their human rights. Yet when the court received credible evidence of arbitrary detention and torture by security forces in Gambia, the state argued that the ECCJ's exercise of jurisdiction was "an affront to [ The second situation -a court that expands its authority with the support or acquiescence of states -occurs where governments and other influential domestic actors develop a preference for stronger judicial review after an IC has been established. Later, we discuss the CJEU's expansion of its own authority to review human rights claims, an enlargement that E.U. member states subsequently endorsed. 22 Another example is the European Court of Human Rights (ECtHR)'s pilot judgment procedure, a judicial innovation for efficiently resolving hundreds or even thousands of complaints challenging the same human rights violations. 23 Commentators widely view the pilot judgment procedure as successful, both in inducing governments to resolve systemic human rights violations and in helping the ECtHR to reduce its backlog of pending cases. But they also agree that the court has no formal authority to create the procedure. 24 Rather, the legitimacy of the court's initial adoption of these practices stemmed from a vague, nonbinding resolution of the Council of Europe's Committee of Ministers, 25 and from the "consensual subsequent practice of the state parties."
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B. Where Judicial Lawmaking Raises Legitimacy Concerns
Some judge-made augmentations of authority may engender political controversies and thus call a court's legitimacy into question. We define such expansive lawmaking as occurring when ICs "identify new legal obligations or constraints not found in treaty texts or supported by the intentions of their drafters, and when these obligations or constraints narrow states' discretion." concerns -the use of aggressively teleological or purposive methods of treaty interpretation, and the expansion of an IC's mandate to encompass subject areas that states have not expressly delegated to it. Many international agreements lay out general principles that states expect to be filled in later in various ways, including by the adoption of supplementary texts, reference to the practices of treaty parties, and interpretation by ICs. When judges fill in details that have been left unspecified, their lawmaking is generally uncontroversial. Yet litigants sometimes ask ICs to use interpretation to achieve bolder aims, such as augmenting existing rules to substitute for missing secondary legislation, converting nonbinding declarations of intent into binding and enforceable obligations, or conferring a quasi-constitutional status on certain treaty provisions. 28 These litigant demands force ICs to confront tough political choices. Judges must determine how fast and how far states are willing to move toward achieving a legal regime's broad goals, and to what extent they narrow state discretion or push states to realize those goals.
In Europe, the CJEU declared that certain commitments in the Treaty of Rome 29 had direct effect in national legal orders, and it interpreted those commitments to catalyze integration when political support for the E.U. project had stalled. 30 Yet the CJEU was acutely aware that its aggressive lawmaking created a risk of backlash from governments and national judges. To reduce this risk, the court used the E.U. Commission "as a political bellwether, watching its position on major cases as a sign of what the political traffic [would] bear."
31 It also introduced new pro-integration legal doctrines gradually and with qualifications. "If there [we]re not too many protests," these judicial innovations were "re-affirmed in later cases; the qualifications . . . whittled away and the full extent of the doctrine[s] revealed."
32 Even with these cautious maneuvers, however, the court occasionally misjudged the political landscape and provoked efforts to reverse or qualify expansive CJEU rulings. 33 28 ICs that act in these ways are often accused of judicial "activism," a term that critics often use as a conclusory epithet to attack decisions that they disfavor. Legitimacy concerns can also arise when ICs extend their mandates beyond the unambiguous limits prescribed by governments. A prominent illustration relates to sub-regional courts in Africa. The treaty establishing the East African Community Court of Justice (EACJ) expressly excludes human rights and contemplates the later adoption of a protocol to extend the court's jurisdiction to human rights cases. 34 To date, however, such a protocol has not been adopted, leading commentators -and the court itself -to conclude that that the EACJ "has no jurisdiction where infringements that occur relate . . . to the human or other individual rights of the residents." 35 39 The SADC Tribunal, in contrast, has experienced an intense backlash from member countries in the form of a suspension of the court's operations in 2011 and the adoption in 2012 of a new protocol that removes access by private litigants -moves widely seen as ending the Tribunal's power to review challenges to member states' human rights practices. 40 Taken together, these examples suggest that certain types of expansive IC lawmaking -in particular, the use of aggressively teleological interpretive methods or the expansion of subject matter competencies -sometimes trigger legitimacy challenges. But the examples do not support the broader proposition that expansive judicial lawmaking is a necessary or a sufficient condition for such challenges. To the contrary, as we now illustrate, even ICs with similar design features have adopted widely divergent approaches to judicial lawmaking, engendering responses by states that range from endorsement to acquiescence to opposition.
II. the dIvergent lawmakIng strategIes of the cJeu, the atJ, and the eccJ
This Part summarizes the divergent approaches to judicial lawmaking by three international courts -the CJEU, the ATJ, and the ECCJ. Although these courts operate in different legal, political, and institutional contexts, their divergent lawmaking strategies are especially striking given that the three courts' jurisdictions and access rules are very similar, and that the ATJ and the ECCJ were modeled on the CJEU. These differences suggest that copying the design features of an IC that engages in expansive lawmaking does not necessarily copy that court's penchant for finding new legal obligations or narrowing state discretion.
A. CJEU: Using Expansive Lawmaking Aggressively to Promote Integration
When the CJEU was established in the 1950s, its judgments were binding under international law, but the court had no way to enforce its decisions or to penetrate national legal orders. Over the ensuing forty years, however, the CJEU transformed the Treaty of Rome 41 and secondary legislation into legal rules that are directly enforceable in cases filed by private litigants in domestic courts. The CJEU's foundational doctrines declaring European law's direct domestic effect, its supremacy over national law, and its preemptive power were created not by the treaty's drafters but by the court itself. Other CJEU innovations included implied powers for supranational lawmaking and the development of a human rights jurisprudence to check potential excesses of E.U. institutions. 42 Perhaps most remarkably, each of these doctrines -and the CJEU's authority to articulate and extend them -were ultimately embraced by national judiciaries across Europe.
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The CJEU justified these doctrinal innovations as necessary to give effect to the Treaty of Rome. 44 The CJEU's expansions have been widely hailed as advancing integration through law when political support for a European common market had faltered. The court is credited with transforming the Treaty of Rome from a traditional instrument of public international law into a constitutional charter for regional integration. 45 Although the CJEU used the language of the law to justify its purposive interpretations, the judges also acknowledged that they realized these achievements by carefully nurturing relationships with stakeholders who favored the court's bold maneuvers. CJEU judges and members of the Commission's legal secretariat regularly participated in events for scholars and practitioners of E.U. law. The court invited national judges to Luxembourg to discuss European legal issues and share in fine dining. These outreach efforts were designed to encourage preliminary references, a mechanism that enabled domestic courts to seek the CJEU's guidance as to the meaning of European law.
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Spurred by requests from private litigants who benefitted from E.U. rules, national judges, lawyers, and scholars became the CJEU's primary interlocutors and compliance partners. As judges referred a growing number of cases, they became habituated to following CJEU preliminary rulings and to adjudicating the treaty-compatibility of domestic laws. With European rules woven into the fabric of national judicial rulings, governments could not defy the CJEU without also calling into question the independence and authority of their own courts. As Joseph Weiler has explained, "[w]hen a national court accepts the [CJEU's] ruling, the compliance pull of Community law becomes formidable." 47 Inasmuch as judges at all levels of national legal systems can seek preliminary rulings, individuals and firms have had access to multiple venues in which to pursue E.U. litigation, and the CJEU has had numerous opportunities to develop and refine the content of European rules. The interaction between CJEU judges and their domestic colleagues has shaped the scope and substance of European law, leading to extensions of legal rules regulating the free movement of goods, gender equality, environmental protection and human rights.
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It is instructive to contrast the CJEU's expansion into human rights with the previous discussion of the EACJ and SADC Tribunal. As Weiler has explained, the Treaty of Rome did not include a bill of rights and did not authorize the CJEU to hear suits alleging human rights violations. Weiler saw the CJEU's decision to extend its competence to human rights issues as a reflection of its pretensions to be a constitutional tribunal. He recognized, however, that national judges supported -even demanded -this doctrinal evolution. 49 More recent scholarship links these developments to unresolved political debates that later spilled over into litigation. According to Gráinne de Búrca, German negotiators tried but failed to insert human rights into the E.U. treaties. Litigants then raised human rights claims in German courts. When these cases reached the CJEU, the judges at first refused to embrace human rights review. De Búrca explains the CJEU's subsequent "volte face" as necessary to support the supremacy of European law and to rebuff "claims that Community law must be subordinate to national constitutional rights." 50 Member states later enshrined the CJEU's lawmaking into European legal texts, formally delegating to the court an express human rights competence. 51 There have also been debates in Southern and East Africa about the legality and wisdom of regional courts embracing human rights. Yet as previously described, the reaction has been strikingly different than in Europe, leading governments to narrow or abrogate private litigants' access to the tribunals in those regions. 52 There are several possible explanations for these divergent responses. First, unlike in Africa, the CJEU reluctantly expanded its human rights authority in response to demands from important domestic compliance partners -national courts. In addition, the ECJ's human rights review was initially confined to E.U. institutions and did not extend to national governments. Third, early CJEU human rights cases focused on legal issues that were closely linked to regional integration. When it came to applying these doctrines, however, Andean judges diverged from the CJEU in several significant respects. The ATJ declined to serve as an engine of Andean integration. Formally, the ATJ views the Cartagena Agreement 58 -the treaty that established the Andean Community -as higherorder law. But the Tribunal has also emphasized that the Andean legal order is a product of member state consent. And it has scrupulously respected that consent when interpreting the treaty and Andean secondary legislation. 59 The ATJ's deferential review of government decisions gives political leaders wide discretion to control the scope and pace of integration to reflect the waxing and waning of their collective commitment to creating a common market.
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ATJ judges have also avoided the purposive interpretations that are the CJEU's hallmark, 61 rejecting the pleas of private litigants to imply legal rights and obligations from the structure of the community legal system. As compared to the CJEU, the ATJ has given governments far greater leeway to adopt national laws in areas of community competence, and it has refused to imply powers for Andean institutions. For example, the ATJ announced the principle of complemento indispensable: even in areas where Andean law clearly governs, member states may enact domestic laws necessary to implement a community rule provided that the laws do not obstruct or nullify the community rule. 62 In addition, when responding to requests for preliminary rulings, the Tribunal generally explicates the meaning of Andean law in the abstract without applying that law to the facts of the case or giving more than nominal guidance as to how national judges should resolve the dispute.
We attribute the ATJ's reticence to the judges' understanding that they lack the deep political and legal support needed to promote legal integration more aggressively. Local demand for integration is generally weak, reflecting the fact that intraregional trade is far less important to Andean countries than trade with non-member countries. With less at stake economically, private litigants have filed only a modest number of challenges to national laws or regulations that conflict with Andean rules. And national judges have generally refrained from invaliding such laws even when the violation of community law is manifest. Lacking a domestic constituency that favors expansive judicial lawmaking, the ATJ has proceeded cautiously. This approach has avoided direct clashes with governments, but it has also rendered the Tribunal far less relevant to the integration process than its European counterpart. 63 However, in the one corner of the Andean legal system where the ATJ can count on strong domestic support, the Tribunal has been significantly bolder. Our previous studies reveal that the subject matter of ATJ preliminary rulings is highly concentrated -more than ninety-five percent involve challenges to decisions by domestic administrative agencies to grant or deny applications to register trademarks, patents and other intellectual property (IP) rights.
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This striking statistic underscores the extent to which domestic IP agencies in the Andes have acted as the ATJ's primary interlocutors.
Our research revealed that the agencies -which applied Andean IP rules to decide whether to register patents and trademarks -actively encouraged references to the ATJ and regularly consulted and applied the Tribunal's rulings. As we explain elsewhere, the agencies were reorganized in the 1990s as part of a wave of free-market reforms and were staffed by a professional cadre of foreign-trained lawyers. In addition, Andean IP law was a new and technical subject about which domestic actors had little knowledge. Agency administrators thus turned to the ATJ to help them address these complex issues. Over time, the Tribunal developed a symbiotic relationship with the agencies, responding to their requests for guidance and interpreting Andean IP rules in ways that reflected the practices and goals of agency administrators. 65 Most ATJ IP decisions concern narrow issues with relatively low political salience. But a few noncompliance judgments have been more consequential. In these disputes, national actors initially followed domestic decrees that conflicted with Andean IP rules. These actors changed course, however, after the ATJ ordered the agencies to comply with Andean law. The ATJ's rulings made it more difficult for member states to defect from community-wide standards in response to pressure from foreign governments to adopt stronger IP protection rules. Yet ATJ litigation has not spilled over to tariffs, taxes, customs or other subjects regulated by the community, primarily because the Tribunal lacks domestic interlocutors and compliance constituencies willing to file suits to enforce those regulations. The net result is that IP remains an island of effective international adjudication surrounded by a sea of Andean rules that are under-enforced and often circumvented by domestic actors.
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C. The ECCJ: Building Legitimacy Through Publicity and Extrajudicial Advocacy
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The Economic Community of West African States (ECOWAS) followed an early trajectory similar to its predecessor in South America. When fifteen West African nations established ECOWAS in 1975, they emulated the E.U.'s political institutions but did not create a supranational court. 68 The founders envisioned that a court would eventually be needed, 69 but they did not act on this plan for more than fifteen years. A 1991 protocol established a blueprint for an international tribunal to interpret ECOWAS legal instruments in disputes between member states or between a member state and a community institution. 70 However, the actual creation of the ECCJ and the appointment of its inaugural group of judges were delayed for another decade. And when the court finally opened its doors for business in 2001, the member states refrained from filing any cases, leaving the ECCJ with nothing to do.
The with Benin. 71 Afolabi claimed that the border closure violated ECOWAS rules guaranteeing the free movement of persons, goods, and capital, as well as a provision of the African Charter on Human and Peoples' Rights that protects the right to freedom of movement. Nigeria challenged the ECCJ's jurisdiction and Afolabi's standing to bring the suit. Afolabi countered by urging the ECCJ to adopt a purposive interpretation of the 1991 Protocol that would advance integration by granting individuals direct access to the ECCJ where their own government had violated ECOWAS rules. 72 The judges acknowledged the case's sympathetic facts, which highlighted the serious barriers to intraregional trade in West Africa. 73 Nevertheless, the court concluded that the 1991 Protocol was "unambiguous" on the issues of jurisdiction and standing, 74 and must therefore be "applied as written," even if the result -effectively insulating member states against suits by their own nationals -seemed "repugnant," "absurd[]" or "harsh." 75 The ECCJ contrasted its interpretive approach with that of the CJEU, whose "activist[] judges" had "extend[ed] its review on jurisdiction to cover bodies which were not listed in the Treaty," and "fill [ed] in gaps in" European law. 76 Noting that "some of the [CJEU's] decisions [have] attracted criticisms," the ECCJ candidly concluded: "We therefore do not want to tow on the same line." 77 The ECCJ's strict interpretation of the 1991 Protocol may seem surprising. Rather than deploy a purposive analysis to infer the power to adjudicate complaints from private litigants, the judges concluded that the ECOWAS member states must expressly confer such authority. Given the reluctance of West African governments to challenge each other's noncompliance with ECOWAS economic rules, ECCJ judges surely would have anticipated that their decision would result in a continued absence of cases from its docket.
Yet if the judges' interpretation of ECOWAS legal instruments was narrow and formalist, their behavior outside of the courtroom was strikingly different.
On the same day in April 2004 that the ECCJ released the Afolabi decision, it issued a press release urging governments "to enable individuals to bring actions before the Court [,] as there are cases which Member States cannot bring on behalf of [their] nationals." 78 As we explain elsewhere, during the next several months the judges traveled across West Africa to publicize the need for court reform in speeches and lectures. They also met with ECOWAS officials, civil society groups, and regional bar associations to plan a coordinated campaign to lobby governments to expand the court's jurisdiction and standing rules. The campaign succeeded. 79 Less than nine months after the ECCJ dismissed Afolabi's suit, the member states adopted the 2005 Supplementary Protocol. 80 The Protocol significantly broadens the ECCJ's authority, most notably by granting individuals direct access to the ECCJ in cases alleging "the violation of human rights that occur in any member state."
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These expansions have recast the ECOWAS Court as an important new venue for human rights litigation in West Africa. Human rights advocates in the region are increasingly mobilizing around the court and including ECOWAS litigation in their advocacy strategies. As of March 2012, the ECCJ had issued forty-seven interim rulings and forty-five merits judgments, the vast majority of which address alleged violations of human rights treaties such as the African Charter.
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The ECOWAS Court has issued several high-profile decisions during the last few years, including against Gambia for the torture and disappearance of journalists, against Niger for condoning modern forms of slavery, and against Nigeria for failing to regulate multinational oil companies that polluted the Niger Delta and for curtailing funding for free basic education for all children. 83 The ECCJ has also broadly construed the access provisions of the 2005 Supplementary Protocol to enable individuals, NGOs, and other private actors to bypass national courts and file suits directly with the ECCJ. 84 At the same time, the court has dismissed complaints that raise novel legal theories, such as efforts to hold private actors responsible for human rights violations, and suits where plaintiffs failed to provide sufficient proof of alleged violations by governments. 85 And after initially suggesting that it could review human rights claims relating to disputed elections, the ECCJ unequivocally declared that "no provision, whether general or specific, gives the Court powers to adjudicate on electoral issues or matters arising thereof." 86 The judges have also employed extrajudicial advocacy strategies in an attempt to bolster their legitimacy. In the Hadijatou Mani Koraou slavery case, 87 for example, the court changed the venue of the proceedings, temporarily relocating to the Nigerien capital Niamey to hear testimony and arguments from the parties and to deliver a judgment finding that the state had violated the applicant's human rights. 88 The judges' physical presence in the capital was, according to lawyers involved in the litigation, an important factor in the government's decision to comply with the remedies awarded by the ECCJ. 89 The judges also continue to publicize the court and its activities by giving speeches, issuing press statements, and traveling across West Africa to meet with bar associations, judges, and NGOs. 90 In 2011, for example, the ECCJ celebrated its tenth anniversary with a burst of activity intended to raise the court's profile, including meetings with national supreme courts' judges. 91 The ECCJ has also attempted to address the concern that some states are ignoring its judgments. For example, the ECCJ President has publicly "decried the attitude of the Nigerian government for not honoring any of [the court's] 10 rulings." The President suggested that Nigeria's noncompliance may not have been deliberate, and she praised a recent effort to identify a specific government official -the Attorney General -to oversee implementation of ECCJ judgments. 92 The ECCJ is still a young court, and its future remains uncertain. As we discuss elsewhere, ECOWAS officials and most governments have publicly expressed their support for the court and have taken concrete steps to bolster its independence. Most notably, in 2007 they created a Judicial Council to depoliticize the appointments process and encourage the election of highly qualified judges. At the same time, continued noncompliance by Nigeria, the regional hegemon, and an attempt (albeit ultimately unsuccessful) by the Gambia to narrow the court's jurisdiction suggest that the ECCJ's authority and legitimacy are not yet firmly established.
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III. conclusIon: lawmakIng and legItImacy revIsIted
This Article has documented a divergence in the penchant for judicial lawmaking by three international courts. The courts' distinct trajectories provide empirical evidence at odds with the conventional wisdom that expansive judicial lawmaking undermines IC legitimacy, and the implied corollary that conservative interpretations contribute to such legitimacy.
Most of the CJEU's expansionist jurisprudence, including its review of alleged human rights violations and its assertion of the direct effect and supremacy of European law, has been accepted by national decision-makers. Indeed, these ambitious -many would say audacious -legal doctrines are generally seen as enhancing the CJEU's legitimacy. In contrast, the ATJ engages in very little lawmaking, but its cautiousness does not appear to have bolstered its legitimacy. Officials in domestic IP administrative agencies and private IP attorneys see the ATJ as competent and authoritative, and its rulings in that issue area are influential and respected. But the court is barely known outside of this small and technical community, and the ATJ's narrow, formalist interpretations have left little imprint on other government policies. In West Africa, the ECCJ avoided CJEU-style expansionism in its first case and instead sought explicit member state support for broadening its jurisdiction to include human rights. The ECCJ has also required litigants to provide convincing evidence before finding violations of international human rights law. Yet notwithstanding this circumspect approach, the ECCJ's legitimacy remains uncertain. These findings reveal that, of the ICs we have discussed, those that have experienced legitimacy challenges have also issued politically consequential rulings that governments or other influential domestic actors disfavor. This leads us to suggest a conjecture for future research -that ICs spark controversy due to the domestic political consequences of their rulings, whether or not those rulings are expansionist.
This claim is consistent with explanations of how the CJEU engaged in expansionist lawmaking without provoking the wrath of member states. Karen Alter explained this puzzle by pointing out the different incentives and time horizons of politicians and judges. Many politicians care about providing short-term benefits to influential constituencies and being reelected to office. They have little incentive to oppose expansive IC lawmaking that does not interfere with these goals. Judges can take a longer-term perspective. They can build legal doctrines slowly, focusing on cases that create the foundation for future expansive lawmaking but that have limited short-term political impact.
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If correct, our conjecture has several important implications for IC legitimacy. First, political protests against IC rulings may be caused neither by judicial lawmaking nor by crises of legitimacy. A court that is controversial is not the same as one whose legitimacy is suspect. An IC that issues decisions reflecting the preferences of a majority of states, mobilized interest groups, or broader publics may be widely seen as legitimate. Nevertheless, those actors whose goals and objectives are threatened by an IC activities may still object to the court or its rulings. Since such challenges often invoke the mantra of judicial activism, we expect assertions of expansive lawmaking to be raised even when judges are applying well established doctrine or hewing closely to the court's jurisdictional mandate. But our intuition is that these claims will often be irrelevant or raised as smokescreens for other objections to the IC or its rulings.
Second, expansive lawmaking that is supported by key domestic actorssuch as national judges, bar associations, civil society groups, or administrative agencies -may bolster rather than undermine an IC's legitimacy. Such lawmaking may be especially welcome where a government's political branches fail to resolve pressing problems. By addressing such problems, ICs may attract support from these domestic actors even if their intervention requires significant judicial creativity.
Third, a court that issues narrow, technical or constrained judgments is not necessarily protected from controversies or backlashes. Judges may upset powerful political actors when they rule against them. But if judges are timid 94 On the different time horizons and incentives of judges versus politicians, see alter, supra note 46, at 118.
when litigants present clear violations of the law, they may undermine their reputation for independence and compromise their legitimacy in the eyes of key interlocutors and compliance constituencies. We are far from proving these conjectures. The next step is to examine the legal, political, and social contexts in which different ICs suffer crises of legitimacy or provoke backlashes. Our modest contribution in this Article is to explain why such research should not assume that legitimacy crises and political backlashes are linked. Rather, the connection between the two is an open issue to be explored.
